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9 February 2010
Protect Piha Heritage Society Inc
PO Box 3
Piha
Waitakere City
Attention Peter Hosking
Dear Sir
LGOIMA REQUEST
1. Your letter dated 22 January 2010 (not received in the mail by the Council until 27 January

2010} has heen referred to me for a response.

LGOIMA reguest

2. The costs incurred by the Council in its successful application for costs against your Society
where as follows:

a) External cost — nit
b} Coungillor time — nil
c) Officer time — 9 hours, apportioned as follows:
. Researching case law relating to costs orders against community based
organisations and preparing and filing application — 4 hours;
. Responding to your claim that the application was made without authority ~ 5

hours. {In this regard | note that the judge found that the application was duly
authorised.)

3. The costs incurred in relation fo the order since it was made are as follows:
a) External cost — nit
b} Councillor time, in addition to the time spent By Crs Hulse and Neeson meeting with
you — nil
¢} Officer time — we estimate 2 hours time was spent assembiing relevant information

and briefing Crs Hulse and Neeson in preparation for their meeting with you.
Otherwise no time has yet been spent on this matter, apart from the preparation of
this letter, '

4. The third item in your letter is not a request for information which is susceptidle to a request
under LGOIMA. 1 will however respond.
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5. | regret my inability to have been abla to respond promptly o your emails dated 18 November
2009 and 6 December 2009. You may be aware that the last few months have been a
somewhat turbulent and busy time on the Auckiand local government scene so that there has
been significant pressure of work and a need to prioritise work by its importance. It is only
recently that | have been able to find the time to gather my thoughts on his issue and in that
regard your letter was timely.

6. | do not see much point in a meeting. As | see it there are 4 options:

a) Couneit could waive enforcement of the judgment. This is your preferred approach
presumably on the grounds that your Sociely, as @ community based organisation,
should not have to pay? Before making the costs application we carefully considered
that issue. We concluded that the conduct of the appeal was such that the usual
“immunity” from an order for costs enjoyed by community based organisations would
not be available and the Court would meake a costs order in favour of the applicant
and the Council. The Court agreed and made awards, in the exercise of judicial
discretion, You did not appeal the decision. The Council routinely enforces cost
awards made in its favour and there is no obvious reason why it should take a
different approach in this case. Councillors would be delinquent in their duties to
ratepayers if they failed to do so - see s44(1)(d) of the Local Government Act 2002,

b) The Society could levy its members and pay the amounts owing.  do not understand
it to be suggested that the members of the Society, collectively and/or ingdividually, do
not have the financial resources to meet such a levy. Some money must have been
raised for the conduct of this [itigation but clearly it was not enough. There is nothing
new about the circumstances confrenting your Society. Community organisations are
commionly required to raise extra money for their projects when actual costs exceed
the budgeted amount. Arrangements may be able to be made if cash flow is the
issue.

c) The Society could resolve to place itself in liquidation. If that occurs at least the
Society's creditors wauld not have to incur any further cost to achieve that outcome. |
imagine there might be a risk of adverse public comment if the only reason for that
action is a lack of willingness by the Society to jevy its members tu mest outstanding
obligations, but that risk is something the Society will need to assess for itself.

d) In the ahsence of payment, or a satisfactory arrangement for payment over time, the
Council could take action to enforce the Court's order.

7. | do not favour the action in a) for the reasons already given. With respect to b) and ¢) the ball
is in your court to decide what to do. It seems to me that the action in b} is the “honourable”
thing but at the moment you do not seem to want to grasp the nettle. If you have a
reasanabie proposal for payment over time then | am happy to listen. Otherwise | invite the
Society to save the Councll, and its ratepayers, from the time and trouble of enforcing the
Jjudgment by resalving to place itself in liquidation.

8. | await your further advice.

qurs faithfylty

Denis Sheard
General Counsel

Legal Senvices Unit
Telephone: DDI (09) 836-8004 - Mobile: 021 346310

Facsimile: (09) 836-8046
E-mali: denis.sheard@waliakere govi.nz
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